United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 


United States Court of Appeals for the 

District of Columbia 

| 

APRIL TERM, 19^9. 

No. 7485 

SPECIAL CALENDAR. 



GENERAL TAXICAB ASSOCIATION, INC.. A CORPO¬ 
RATION, AND CHARLES BUTMAN, APPEL¬ 
LANTS, 


•>■. 


HENRIETTA C. O’SHEA. 


APPPKAl. I'HOM 


tiik district cocrt <>f riiK united states for 

THE I*[STRICT OF COLOMBIA. 

i 

i 

I 

i 


FILED JULY 29, 1939 | 
PRINTED AUGUST 31, 1939 



United States Court of Appeals for the 
District of Columbia 

! APRIL TERM, 1939. 

No. 7485 


GENERAL TAXICAB ASSOCIATION, INC., a CORPO¬ 
RATION, AND CHARLES HUT MAN, APPEL¬ 
LANTS, 

vs. 

HENRIETTA C. O'SHEA. APPELLEE. 


APPPEAL FROM TUE DISTRICT CO CRT OF THE l* XI TED STATES FOP. 
THE DISTRICT OF COLUMBIA. 


INDEX. 

Original Print 


Caption. A. 1 

Deela ration. 1 1 

Plea of defendant General Taxicab Association. Incorporated.. 9 8 

Plea of the defendant Charles Hutmau . 10 8 

Memorandum: Appearance or" Morris Gewir/ for defendants, 

I General Taxicab Association. Inc. and Charles Hutman, 

entered. 11 !* 

Motion for leave to add party defendant, to amend complaint, 

&c. P_> 10 

Order granting motion for leave to add party defendant. <$:c. l."5 11 

Amended complaint . 14 12 

Answer of defendant General Finance. Inc., to amended 

complaint. 18 14 

Motion to bring in third party defendants. 19 15 

Points and authorities in support of motion to bring in 

third-party defendants . 20 16 

“Exhibit A”—Third-party complaint . 22 18 

Points and authorities in opposition to motion to bring in third 

parties defendant . 25 20 

Order overruling motion to bring in third parties defendant; 

notice of application for special appeal noted in open court 27 21 

Order allowing special appeal . 28 22 

Memorandum: Order extending time to file record in Appellate 

Court, to and including August 5, 1939, filed. 28 22 

Designation of record . 29 22 

Clerk "s certificate .•. 31 24 


9—3335 

















United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

For the District of Columbia 

At Law Xo. 89,189. 

Henrietta C. O’Shea, Plaintiff , 
v. 

General Taxicab Association, Inc., a District of Colum¬ 
bia Corporation, Charles Hutman, and General Fi¬ 
nance, Inc., a District of Columbia Corporation, De¬ 
fendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed Jul 21 1937 

In the District Court of the United States 
For the District of Columbia 

At Law Xo. 89,189. 

Henrietta C. O’Shea, 1923 G Street, Xorthwest, Washing¬ 
ton, D. C., Plaintiff, 
v. 

General Taxicab Association, Inc., 81 M Street, South¬ 
west, Washington, D. C., and Charles Hutman, 2303 - 
14th Street, Xorthwest, Washington, D. C., Defen¬ 
dants. 

First Count 

The plaintiff, Henrietta C. O’Shea, sues the defendants, 
General Taxicab Association, Inc., a body corporate, and 
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Charles Hutnian, for that heretofore, to-wit, on the 3rd 
day of April, 1937, and for a long time prior thereto, the 
defendant, General Taxicab Association, Inc., was organ¬ 
ized and existed as a corporation and was maintaining an 
office and carrying on business in the District of Colum¬ 
bia, and that on said day and for a long time prior thereto, 
the said defendant, General Taxicab Association, Inc., was 
engaged in the business of operating, maintaining and/or 
controlling and assisting in the operation, mainte- 
2 nance and control of certain motor vehicles used for 
the transportation of persons for hire and commonly 
known as taxicabs upon the streets and highways in the 
District of Columbia, under the name and style of “Gen¬ 
eral Cabs”: and for that on said day and year, and for 
a long time prior thereto, the defendant, General Taxi¬ 
cab Association, Inc., caused and permitted to be placed, 
painted and put on a certain taxicab or motor vehicle which 
Was then and there owned by the defendant, Charles Hut- 
man, and was then and there driven and operated by an 
agent, servant or employee of the said defendant, Charles 
'Hutnian, for the use and benefit of the said defendant, 
General Taxicab Association, Inc., and within the scope of 
the said defendant’s taxicab business, and the said defen¬ 
dant, Charles Hutnian, was at said time a member or asso¬ 
ciate of the said defendant. General Taxicab Association. 
Inc*., the trade name of the said defendant, General Taxicab 
Association, Inc*., namely, “General Cab”, and its insignia, 
namely, “General Taxicab Association”, and its telephone 
number namely, “Atlantic 6300”, and its individual color 
scheme, namely, “black color all over body, black fenders 
and cream stripe around body of automobile”; and thereby 
held itself out to the public in general as being engaged in 
the business of operating, maintaining and/or controlling 
taxicabs in the District of Columbia; and for that on the 
day and year aforesaid, the plaintiff was riding as a pas¬ 
senger in an automobile or motor vehicle which was being 
driven in an easterly direction on H Street, Northwest, in 
the City of Washington, District of Columbia, and at, in 
and through its intersection by 19th Street, Northwest, and 
the driver of which said automobile or motor vehicle was 
exercising due and proper care, and for that on the day and 
year aforesaid the defendants, by their agent, servant or 
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employee, were operating the said taxicab or motor vehicle 
in a southerly direction along 19th Street, Northwest, in 
the City of Washington, District of Columbia, at, near, and 
into H Street at said intersection; and the plaintiff says 
that it then and there became and was the duty of 
3 the said defendants by and through their agent, 
servant or employee, to exercise reasonable care 
and prudence in the operation of said taxicab or motor ve¬ 
hicle so as to avoid injuring plaintiff and other persons in 
and upon said streets; yet, notwithstanding their duty in 
the premises, the said defendants did not exercise such 
care, in this, that the said defendants, by their agent, ser¬ 
vant or employee, negligently and carelessly operated the 
said taxicab or motor vehicle at an excessive rate of speed, 
and at a rate of speed in violation of the traffic regulations 
of the District of Columbia, and negligently and carelessly 
operated the said taxicab or motor vehicle into the said 
intersection and in violation of the Traffic Regulations of 
the District of Columbia, and negligently and carelessly 
failed to vield the right of wav and in violation of the Traffic 
Regulations of the District of Columbia. And the plain¬ 
tiff further says that the said defendants, by their agent, 
servant or employee, negligently and carelessly failed and 
omitted to keep the said taxicab or motor vehicle under 
proper control, and negligently and carelessly failed and 
omitted to keep a proper lookout for other persons or ve¬ 
hicles lawfully upon the streets and highways, and negli¬ 
gently and carelessly failed and omitted to sound or give 
a timely warning or notice of the approach of the said 
taxicab or motor vehicle, and negligently and carelessly 
failed to bring the said taxicab or motor vehicle to a stop 
after they saw, or by the exercise of reasonable care and 
prudence could have seen said automobile or motor ve¬ 
hicle in which plaintiff was riding as aforesaid, in said 
intersection proceeding in an easterly directon along H 
Street, Northwest, and in a position of peril, whereby and 
by reason whereof, and while plaintiff was riding in the au¬ 
tomobile or motor vehicle as aforesaid, at the time when the 
said automobile or motor vehicle was lawfully in and upon 
said H Street, Northwest, at its intersection with 19th 
Street, Northwest, and was being driven and operated in 
a careful, cautious and prudent manner, and at a 


4 


GENERAL TAXICAB ASSOCIATION, INC., ET AL. 


4 reasonable, low and lawful rate of speed, and with¬ 
out any negligence on the part of said plaintiff, the 

said taxicab or motor vehicle operated by the said defen¬ 
dants, by their agent, servant or employee, as aforesaid, 
was negligently, carelessly and improperly, without any 
warning to plaintiff, and in disregard of the Traffic Regula¬ 
tions of the District of Columbia, caused to run into, strike, 
and collide with the said automobile or motor vehicle in 
which said plaintiff was riding as a passenger, with such 
sudden force and violence that the said automobile or motor 
vehicle in which said plaintiff was riding was turned over 
completely, in consequence of which plaintiff sustained ser¬ 
ious and permanent physical injuries, bruises, contusions 
and lacerations about the head, shoulders, body, arms and 
legs, including permanent injuries to her spine, left ankle, 
both shoulders and internally, and severe shock and injury 
to her nervous system, and as a result thereof, her nervous 
system has become permanently impaired, and plaintiff was 
otherwise rendered sick, sore, lame, and disordered, and she 
has suffered, and in the future will suffer, great physical 
and mental pain and anguish, and has expended large sums 
of money for medical attention, to-wit, $700.00 in an effort 
to cure herself of her many and numerous injuries, and 
further that she was unable to perform her usual duties 
and occupations for a long period of time, to-wit, from the 
3rd day of April, 1037, to the 19th day of April, 1937, as 
a result of which she lost earnings in the amount of $200.00. 

WHEREFORE, plaintiff brings this suit, and claims of 
and from the defendants, damages in the sum of $25,000.00, 
besides the costs of this suit. 

Second Count 

The plaintiff, Henrietta C. O’Shea, sues the defendants, 
General Taxicab Association, Inc., a body corporate, and 
Charles Hutman, for that heretofore, to-wit, on the 

5 3rd day of April, 1937, and for a long time prior 
thereto, the defendant. General Taxicab Association, 

Inc., was organized and existed as a corporation and was 
maintaining an office and carrying on business in the Dis¬ 
trict of Columbia, and that on said day and for a long 
time prior thereto, the said defendant, General Taxicab As- 
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sociation, Inc., was engaged in the business of operating, 
maintaining and/or controlling and assisting in the opera¬ 
tion, maintenance and control of certain motor vehicles 
used for the transportation of persons for hire and com¬ 
monly known as taxicabs upon the streets and highways in 
the District of Columbia, under the name and style of “Gen¬ 
eral Cabs’’; and for that on said day and year, and for 
a long time prior thereto, the defendant, General Taxicab 
Association, Inc., caused and permitted to be placed, painted 
and put on a certain taxicab or motor vehicle which was 
then and there owned by the defendant, Charles Hutman, 
and was then and there driven and operated by an agent, 
servant or employee of the said defendant, Charles Hut- 
man, for the use and benefit of the said defendant, General 
Taxicab Association, Inc., and within the scope of the said 
defendant’s taxicab business, and the said defendant, Char¬ 
les Hutman, was at said time a member or associate of the 
said defendant, General Taxicab Association, Inc., the trade 
name of the said defendant, General Taxicab Association, 
Inc., namely, “General Cab”, and its insignia, namely, 
“General Taxicab Association”, and its telephone number, 
namely, “Atlantic 6300’’, and its individual color scheme, 
namely, “black color all over body, black fenders and cream 
stripe around body of automobile”; and thereby held itself 
out to the public in general as being engaged in the busi¬ 
ness of operating, maintaining and/or controlling taxicabs 
in the District of Columbia; and for that on the day and 
year aforesaid, the plaintiff was riding as a passenger in 
an automobile or motor vehicle which was being driven in 
an easterly direction on H Street, Northwest, in the City 
of Washington, District of Columbia, and at, in and 
6 through its intersection by 19th Street, Northwest, 
and the driver of which said automobile or motor 
vehicle was exercising due and proper care, and for that on 
the day and year aforesaid the defendants, by their agent, 
servant, or employee, were operating the said taxicab or 
motor vehicle in a southerly direction along 19th Street, 
Northwest, in the City of Washington, District of Colum¬ 
bia, at, near, and into H Street at said intersection; and the 
plaintiff says that it then and there became and was the 
duty of the said defendants by and through their agent, 


G 


GENERAL 1AXICAB ASSOCIATION, INC., ET AL. 


servant or employee, to exercise reasonable care and pru¬ 
dence in the operation of said taxicab or motor vehicle so as 
tb avoid injuring plaintiff and other persons in and upon 
said streets; yet, notwithstanding their duty in the prem¬ 
ises, the said defendants did not exercise such care, in 
this, that the said defendants, by their agent, servant or em¬ 
ployee, negligently and carelessly operated the said taxi¬ 
cab or motor vehicle at an excessive rate of speed, and at 
a rate of speed in violation of the traffic regulations of the 
District of Columbia, being Section 22(b) and (c) of Ar¬ 
ticle VI of the Traffic Regulations of the District of Colum¬ 
bia, and negligently and carelessly operated the said taxi¬ 
cab or motor vehicle into the said intersection in violation 
of said Section 22(b) and (c) of Article VI of the Traffic 
Regulations of the District of Columbia. The said Section 
22(b) and (c) of Article VI of the Traffic Regulations of 
the District of Columbia reads as follows: ARTICLE VI 
OPERATION OF VEHICLES 

Section 22. Restrictions as to Speed. 

(b) No person shall drive a vehicle upon a highway at 
a greater speed than is reasonable and prudent, having due 
regard to the traffic, surface, and width of the highway, and 
the hazard at intersections, and any other conditions then 
existing. 

(e) The speed of any vehicle on any street, highway, or 
bridge, in the District of Columbia shall not exceed 22 miles 
per hour, except as hereinafter specifically provided, or 
as mav otherwise be indicated bv official signs:—, 
7 and the plaintiff further says that the said defen¬ 
dants, by their agent, servant or employee, negli¬ 
gently and carelessly failed to yield the right of way in 
violation of the Traffic Regulations of the District of Co¬ 
lumbia, being Section 28(a) of Article VI of the Traffic 
Regulations of the District of Columbia, and negligently 
and carelessly operated the said taxicab or motor vehicle 
into the said intersection in violation of said Section 28(a) 
of Article VI of the Traffic Regulations of the District of 
Columbia. The said Section 28(a) of Article VI of the 
Traffic Regulations of the District of Columbia reads as fol¬ 
lows: ARTICLE VI OPERATION OF VEHICLES 

Section 2S. Right-of-way between Vehicles. 
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(a) A vehicle approaching an intersection shall slow¬ 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles. 

The driver of a vehicle approaching an intersection shall 
yield the right-of-way to a vehicle which lias entered the 
intersection. When two vehicles enter an intersection at 
the same time, the driver of the vehicle on the left shall 
yield to the driver on the right, 

whereby and by reason whereof, and while plaintiff was 
riding in the automobile or motor vehicle as aforesaid, at 
the time when the said automobile or motor vehicle was 
lawfully in and upon said H Street, Northwest, at its inter¬ 
section with 19th Street, Xorthw-est, and was being driven 
and operated in a careful, cautious and prudent manner, 
and at a reasonable, low- and lawfful rate of speed, and 
without any negligence on the part of said plaintiff, the 
said taxicab or motor vehicle operated by the said de¬ 
fendants, by their agent, servant or employee, as afore¬ 
said, was negligently, carelessly and improperly, without 
any w*a ruing to plaintiff, and in disregard of the Traffic 
Regulations of the District of Columbia, caused to 
8 run into, strike, and collide with the said automobile 
or motor vehicle in w-hich said plaintiff w-as riding as 
a passenger, with such sudden force and violence that the 
said automobile or motor vehicle in w-hich said plaintiff was 
riding was turned over completely, in consequence of which 
plaintiff sustained serious and permanent physical injuries, 
bruises, contusions and lacerations about the head, shoul¬ 
ders, body, arms and legs, including permanent injuries to 
her spine, left ankle, both shoulders and internally, and 
severe shock and injury to her nervous system, and as a 
result thereof, her nervous system has become permanently 
impaired, and plaintiff was otherwise rendered sick, sore, 
lame, and disordered, and she has suffered, and in the future 
w-ill suffer, great physical and mental pain and anguish, 
and has expended large sums of money for medical atten¬ 
tion, to-wit, $700.00 in an effort to cure herself of her many 
and numerous injuries, and further that she was unable to 
perform her usual duties and occupations for a long period 
of time, to-wit, from the 3rd day of April, 1937, to the 19th 
day of April, 1937, as a result of which she lost earnings 
in the amount of $200.00. 
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WHEREFORE, ])laintiff brings this suit, and claims of 
and from the defendants, damages in the sum of $2”),000.00, 
besides the costs of this suit. 

ALBERT E. OOXRADIS 
Attorney for Plaintiff 

9 Plea of Defendant General Taxicab Association, 

Incorporated 

Filed July 30 1937 
* * # 

For a plea to the Declaration of the plaintiff and each 
count thereof, the defendant General Taxicab Association, 
Incorporated, denies that on the day and year mentioned 
in the said Declaration, that it maintained, controlled and 
operated as a common carrier of passengers for hire in 
the District of Columbia taxicabs known as General Cabs; 
and denies it was engaged with members and associates of 
said corporation in the business of maintaining and operat¬ 
ing, and assisting to maintain and operate a fleet of taxi¬ 
cabs in the District of Columbia, and denies that any taxi¬ 
cab operated on the day and year set forth in said Declara¬ 
tion, was being operated in the custody and on the business 
of this defendant, and denies it has any pecuniary interest 
in the operation of said taxicabs. 

It has no knowledge or information concerning the in¬ 
juries, damages and losses mentioned in the Declaration by 
the plaintiff and each count thereof, sufficient to form a 
belief. 

And it denies separately and severally each and every 
allegation in the said declaration and each count thereof, 
not specificallv denied. 

ALBERT W JACOBSON 
Attorney for defendant , 
General Taxicab Assoc. 


10 Plea of the Defendant Charles Hutman 

Filed July 30 1937 

• • • 

For a plea to the Declaration of the plaintiff and each 
count thereof, the defendant Charles Hutman admits that 
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on the dav and vcar mentioned in said Declaration, he 
was the owner of a certain taxicab which was being oper¬ 
ated in the District of Columbia, but denies he was en¬ 
gaged in a joint enterprise with the defendant General 
Taxicab Association, Inc., and denies on the occasion in 
question when an accident occurred that the automobile 
involved in said collision was being operated by his agent, 
servant or employee. 

He admits that an accident occurred on 19th Street, 
Northwest at or near its intersection with H Street, North¬ 
west, but denies that the taxicab was being operated in the 
course of this defendants business or by his agent, servant 
or employee; 

He has no knowledge or information concerning the in¬ 
juries, damages, or losses mentioned in the Declaration and 
each count thereof, sufficient to form a belief; 

And he denies separately and severally, each and every 
other allegation in said Declaration and each count thereof 
contained, not specifically denied. 

And for a further plea to the allegations contained in 
said Declaration and each count thereof, this defendant 
alleges the fact to be that at the time and place in ques¬ 
tion, the taxicab owned by this defendant was being op¬ 
erated by a person who was not an agent, servant or em¬ 
ployee of this defendant, and was being operated without 
the permission of this defendant in a southerly direction 
on 19th Street, Northwest, at or near its intersection with 
H Street, Northwest, in a careful and prudent man- 
11 ner, and that at the time and place aforesaid, as 
the taxicab of this defendant had entered the inter¬ 
section another taxicab in which the plaintiff was a pas¬ 
senger, and which taxicab was owned by one Harry Lazaras 
of the Independent Taxi Owners Association, Incorporated, 
and operated by one Frederick P. Peach, was being operated 
in an easterly direction on H Street, Northwest in a care¬ 
less and negligent manner; at a fast and excessive rate of 
speed, and without keeping same under reasonable and 
proper control, and without keeping proper lookout, and in 
failing to slacken the speed of said automobile or stopping 
same, when in the exercise of reasonable and proper care, 
the operator in which plaintiff was a passenger saw, or in 
the exercise of reasonable care should have seen the auto- 
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mobile operated by this defendant as aforesaid, in time to 
have avoided a collision; and that the said operator in which 
the plaintiff was a passenger did operate said automobile 
in violation of the traffic regulations then in force in the 
District of Columbia, and while the automobile of this de¬ 
fendant was at a standstill the said automobile in which 
the plaintiff was a passenger ran into and collided with the 
same, and this defendant says that if the plaintiff suffered 
any damages, losses or injuries, she did not suffer same 
by reason of any negligence on the part of this defendant, 
but if any she suffered, they were caused by the careless¬ 
ness, negligence, and recklessness on the part of the oper¬ 
ator of the taxicab in which she was a passenger. 

ALBERT W JACOBSON 
Attorney for defendant . 

Charles Hut-man. 


Memorandum 

Januarv 10 -1939. 

Appearance of Morris Gewirz for defendants. General 
Taxicab Association, Inc. and Charles Hutman, entered. 


12 Motion for Leave to Add Party Defendant, 
to Amend Complaint , &e. 

Filed March 24 1939 


* 


The plaintiff respectfully moves the Court as follows: 

(1) For leave to add General Finance, Inc., a District 
of Columbia corporation, as a party defendant, on the 
ground that at the time plaintiff was injured, said cor¬ 
poration was the true owner of the taxicab responsible for 
the plaintiff’s injuries, which fact has just come to the 
knowledge of the plaintiff, as shown by the affidavits hereto 
appended, and on the further ground that it is in the in¬ 
terest of justice. 

(2) For leave to file the amended complaint appended 
hereto, on the ground that said amendment is necessary in 
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adding General Finance, Inc. as a party defendant, and 
on the further ground that justice so requires. 

(3) And for a continuance, on the ground that additional 
time is necessary to allow the defendants time to file their 
answers to the amended complaint. The case went on the 
ready calendar on March 18, 1939. 

ALBERT E. COXRADIS 
ARTHUR J. HILLAXD 
Attorneys for Plaintiff 


13 Order Granting Motion for Leai'e. to Add Party 

Defendant . <ftc. 

Filed April 4 1939 

* * * 

This action came on to be heard at this term: and there¬ 
upon upon consideration thereof, it is, this 4th day of April, 
1939 adjudged as follows: 

1— That the plaintiff’s motion for leave to add General 

Finance, Inc., a District of Columbia corporation, as a party 

defendant and to file the amended complaint appended to 

said motion and for a continuance be and the same is herebv 

* 

granted. 

2— The Assignment Commissioner is hereby directed to 
continue the above-entitled action and to place the same 
on the daily assignment for May 15, 1939. 

Bv the Court: 

JOSEPH W COX 

Justice 
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14 Amended Complaint 

Filed April 4 1939 

In the District Court of the United States 
for the District of Columbia 

At Law No. 89,189 

Henrietta C. O'Shea, 1923 G Street, X. W., Washington, 

D. C. Plaintiff 


vs. 

General Finance. Inc., a District of Columbia Corporation, 
2303 Fourteenth Street, X. AY., Washington, D. C., 

General Taxicab Association. Inc., a District of Colum¬ 
bia Corporation, 81 M Street, S. W., Washington, D. C. 

and 

Charles Hutman. 2303 Fourteenth Street, X. AY., AA'ash- 

ington, D. 0., Defendants 

1— Jurisdiction is grounded on the general jurisdiction 
pf the Court. 

2— On, to-wit, the third day of April, 1937 and for a long 
time prior thereto, the defendant, General Taxicab Associa¬ 
tion, Inc., was and still is a corporation organized and ex¬ 
isting under and by virtue of the laws of the District of 
Columbia, and was engaged in the business of operating, 
maintaining, and or controlling and/or assisting in the op¬ 
eration. maintenance and/or control of certain motor ve¬ 
hicles, including the one hereinafter mentioned, used for 
the transportation of persons for hire, commonly known as 
taxicabs, upon the streets and highways in the District of 
Columbia, under the name and style of “General Cabs” 
and on said day and year and for a long time prior thereto, 

the said defendant caused and permitted to be 
15 placed, painted and put upon a certain taxicab or 
motor vehicle, which was then and there owned by 
the defendant. General Finance, Inc., and registered and 
titled in the Office of the Director of Motor \ r ehicles and 
Traffic for the District of Columbia in the name of the de¬ 
fendant, Charles Hutman, the trade name of General Taxi¬ 
cab, Inc*., namely, “General Cab” and its insignia, namelv, 
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“General Taxicab Association” and its telephone number, 
namely, “Atlantic 6300”, and its individual color scheme, 
namely, “black color all over body, black fenders and cream 
stripe around body of automobile”, and caused and per¬ 
mitted the said motor vehicle so painted to be operated as 
a taxicab upon the streets and highways in the District of 
Columbia and said defendant thereby held itself out to 
the public in general as being engaged in the business of 
operating, maintaining and/or controlling and/or assist¬ 
ing in the operation, maintenance and/or control of taxi¬ 
cabs in the District of Columbia, including said taxicab. 

3—And on said day and year, and for a long time prior 
thereto, the defendant, General Finance, Inc., was and still 
is a corporation organized and existing under the laws of 
the District of Columbia, and owned, maintained and con¬ 
trolled certain motor vehicles, used for the transportation 
of persons for hire, commonly known as taxicabs, upon the 
streets and highways in the District of Columbia, and said 
defendant was associated with the defendants General Taxi¬ 
cab Association, Inc. and Charles Hutman, and owned, 
maintained, controlled and/or supervised the operation of 
certain taxicabs registered and titled in the Office of the 
Director of Motor Vehicles and Traffic for the District of 
Columbia in the name of the defendant, Charles Hutman 
and bearing the trade name, insignia, telephone number 
and individual color scheme of the defendant, General Taxi¬ 
cab Association, Inc., including the above-mentioned 
16 taxicab; 

4—And on said day and year and for a long time 
prior thereto the defendant, Charles Hutman, was a mem¬ 
ber or associate of the defendant, General Taxicab Asso¬ 
ciation, Inc., and caused or permitted certain taxicabs, in¬ 
cluding the one above-mentioned, to be registered and titled 
in his name in the Office of the Director of Motor Vehicles 
and Traffic for the District of Columbia and thereby held 
himself out to the public in general as being the owner of 
said taxicabs. 

5—On, to-wit, the third day of April, 1937 at, in or near 
the intersection of Nineteenth and H Streets, Northwest, in 
the District of Columbia, the defendants, by and through 
their servant, agent, or employee, negligently drove the said 
taxicab against another motor vehicle in which the plaintiff 
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was then a passenger and which was then being operated 
in an easterly direction on H Street, Northwest, in the Dis¬ 
trict of Columbia. 

6—As a result of the said negligence of the defendants, 
the plaintiff sustained serious and permanent physical in¬ 
juries, bruises, contusions and lacerations about the head, 
shoulders, body, arms, legs and hands, including permanent 
injuries to her spine, left ankle, both shoulders and inter¬ 
nally, and severe injury and shock to her nervous system, 
and as a result thereof, her nervous system has become 
permanently impaired, and plaintiff was otherwise rendered 
sick, sore, lame, and disordered, and she has suffered, and 
in the future will suffer, great physical and mental pain 
and anguish and has expended large sums of money for 

medical attention in an effort to cure herself of her manv 

• 

and numerous injuries, and in the future will be obliged to 
expend further sums therefor, and further that she 
17 was incapacitated from performing her usual duties 
and occupation for a long period of time, as a result 
of which she lost earnings and in the future will lose fur¬ 
ther earnings as a result of her said injuries. 

Wherefore, Plaintiff demands judgment against defen¬ 
dants in the sum of $25,000.00, besides the costs of this 
suit. 

ALBERT E. CONRADIS 
ARTHUR J. HILLAND 
Attorneys for Plaintiff 


18 • Answer of Defendant General Finance. Inc.. 

to Amended Complaint 

I Filed April 27 1939 

■Ik « m 

Defendant admits the allegations of Paragraph 1 of the 
Amended Complaint: it denies the allegations of Paragraph 
2 of the Amended Complaint as to the ownership of the 
certain taxicab referred to therein by it; it admits that it 
is a Corporation as alleged in Paragraph 3 of the Com¬ 
plaint, and denies all the other allegations of said para¬ 
graph; it denies the allegations of Paragraph 5 insofar as 
they refer to it. As to the allegations of Paragraph 6 of 
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the Amended Complaint, it says that it has no knowledge 
or information sufficient to form a belief. 

HENRY I. QUINN 
FRANK PALEY 
Attorneys for defendant, 
General Finance, Inc . 


19 Motion to Briny in Third-Party Defendants. 

Filed May 4-1939 

# •*> # 

Defendant, General Taxicab Association, Inc., and 
Charles Hutman move for leave to make Independent Taxi 
Owners Association, Inc., a corporation, Harry Lazaras 
and Frederick P. Peach parties to this action and that there 
be served upon each of them summons and third-party com¬ 
plaint as set forth in “Exhibit A’’ hereto attached. 

RALPH A. CUSICK, and 
MORRIS GEMTRZ, 

Attorneys for Defendants, General 
Taxicab Association, Inc., and 
Charles Hutman. 

By: RALPH A CUSICK 

To: Albert E. Conradis, 

Heurich Building, and 
Arthur J. Hilland, 

Shoreham Building, 

Attorneys for Plaintiff. 

Please take notice that the points to be submitted in sup¬ 
port of this motion, and the authorities intended to be used 
are attached hereto. The rules of the above entitled court 
require that if you oppose the granting of the above mo¬ 
tion. von shall, within live davs from the date of service of 
a copy of this motion upon you, or such further time as the 
said Court may grant, or as the parties to this suit may 
agree upon, file in reply with the clerk of said Court a 
statement of the points and authorities upon which vou 
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rely, and serve a copy thereof upon counsel for the de¬ 
fendants. 

RALPH A. CUSICK, and 
MORRIS GEWIRZ, 

Attorneys for Defendants , General 
Taxicab Association , Inc., and 
Charles Hutman. 

By: RALPH A CUSICK 

Service of copy of motion and exhibits acknowledged this 
3rd dav of Mav, 1939. 

ARTHUR J* HILL AND 
Attorney for Plaintiff. 

20 Points and Authorities in Support of Motion 
to Briny in Third-Party Defendants. 

Filed Mav 4-1939 

!.* * # 

This case involves a collision between two taxicabs. The 
plaintiff was a passenger in a Diamond Cab operated by 
Frederick P. Peach. The plaintiff did not file suit against 
the owners of the Diamond Cab or the operator but against 
the alleged owners of the other cab. This case involves a 
question of fact to determine whether the defendants herein 
are responsible for the accident. It is the opinion of the 
defendants that the accident was caused by the negligent 
operation of the taxicab in which the plaintiff was a pas¬ 
senger and, therefore, in order to try all of the issues and 
to have the judgment, if any, rendered against the party re¬ 
sponsible it is in the interest of justice to permit the own¬ 
ers and operator of the Diamond Cab be made third-party 
defendants. 

Rule 14 of the Federal Rules of Civil Procedure contem¬ 
plates such a situation as exists in this case and permits 
the bringing in of third-parties. 

Rule 14 is discussed in the printed edition of proceedings 
of the American Bar Association Institute (Cleveland) at 
page 249 and on page 250 in a discussion of various situa¬ 
tions which might arise it is stated as follows: 

“That is a very broad rule of citing the third parties, so 
that if under it two people collide in an automobile acci- 
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dent and injure a third party, and the third sues one of 
them, that defendant can ask for the citing in of the other 
party to the accident, and therefore see that all persons 
who may have shared in the blame, so to speak, are brought 
in.” 

21 It is respectfully submitted that in this case, jus¬ 
tice requires the granting of the motion to bring in 
the additional parties under third-party practice. 

RALPH A. OUSICK, and 
MORRIS GEAVIRZ, 

Attorneys for Defendants, General 
Taxicab Association, Inc., and 
Charles Hut man. 

By: RALPH A OUSICK 
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22 “Exhibit A” 

Filed May 4-1939 

In the District Court of the United States 
for the District of Columbia 

Law No. 89,1S9 

Henrietta C. O'Shea, 1923 “G” Street, X. W., Washing¬ 
ton, D. C., Plaintiff , 

vs. 

General Finance, Inc., A Corporation, 2303-14th Street, 
X. W., Washington, D. C., Defendant, 

General Taxicab Association, Inc., A Corporation, SI “M” 
Street, S. W., Washington, D. C. 

and 

Charles Hutman. 2303-14th Street, X. W., Washington, 
D. C., Defendants and Third-Party Plaintiffs, 

vs. 

Independent Taxi Owners Association, Inc., A Corpora¬ 
tion, 1735-14th Street, X. W., Washington, D. C., 

Frederick P. Peach, 1735 Connecticut Avenue, X. W., 

Washington, D. C. 

and 

Harry Lazaras, 101 “M” Street, X. E., Washington, D. C., 

Third-Party Defendants. 

Third-Party Complaint. 

1. Plaintiff, Henrietta C. O’Shea, filed an action against 

defendants, General Taxicab Association, Inc., and 

23 Charles Hutman, and thereafter on motion General 
Finance, Inc., a corporation, was made an additional 

defendant and on the day of March, 1939 an amended 
complaint was filed, a copy of which is hereto attached as 
“Exhibit C”. 

2. That, on to wit, the third day of April, 1937 and for a 
long time prior thereto, the third-party defendant, Indepen¬ 
dent Taxi Owners Association, Inc., a corporation, under 
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the name of Diamond Cab Company, for a consideration 
paid to it by its members, authorized, licensed and assisted 
in the control and operation for hire in the District of Co¬ 
lumbia of certain taxicabs known as diamond cabs. The 
third-party defendant, Harry Lazaras, was a member of 
said association and Frederick P. Peach drove and oper¬ 
ated a diamond cab owned bv Harry Lazaras for hire on the 
streets. 

3. On to wit the third day of April, 1937 the plaintiff, 
Henrietta C. O’Shea, was a paid passenger in a diamond 
cab as aforesaid registered and titled in the Office of the 
Director of Motor Vehicles and Traffic for the District of 
Columbia in the name of the third-party defendant, Harry 
Lazaras, and having the trade name, insignia and individ¬ 
ual color scheme of the Independent Taxi Owners Associa¬ 
tion, Inc., and was being driven by the third-party defen¬ 
dant, Frederick P. Peach, in an easterly direction on “H” 
Street, X. \V., in the City of Washington, D. C., at or near 
the intersection of 19th Street and negligently and care¬ 
lessly collided with the taxicab proceeding in a southerly 
direction alleged in the amended complaint to be owned or 
operated for defendants and third-party plaintiffs. 

4. That the said Henrietta C. O’Shea alleges that she 
was injured as a result of the collision aforesaid and the 

third-party plaintiffs aver that the injuries sustained 
24 by the plaintiff, if any, were caused by the negligence 
of the third-party defendants and that judgment, if 
any, should be entered against said third-party defendants. 

RALPH A. CUSICK, and 
MORRIS GEWIRZ, 

Investment Building, 
Washington, D. C. 

Attorneys for General Taxicab Asso¬ 
ciation, Inc., and Charles Hutnian, 
Defendants and Third-Party Plain¬ 
tiffs. 

By: RALPH A. CUSICK 
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25 Points and Authorities in Opposition to Motion to 

Bring in Third Parties Defendant 

Filed May 8 1939 

* • # 

• 

Generally speaking, we admit that this case is within the 
class of cases contemplated by Rule 14 of the Federal Rules 
of Civil Procedure. It is a case in which the plaintiff, a 
passenger in a Diamond Taxicab, was injured as a result 
of a collision between the Diamond Taxicab and a General 
Taxicab owned and operated by the defendants, but there 
are two reasons why the present motion to bring in third 
parties defendant should be denied. 

1— Rule 14 of the Federal Rules of Civil Procedure, un¬ 
der which the motion was filed, became effective on Septem¬ 
ber 16,1938. The defendants, General Taxicab Association, 
Inc. and Charles Hutman, were made defendants when this 
suit was originally filed and were defendants on Septem¬ 
ber 16, 1938. Both these defendants could have filed the 
present motion on that date or within a reasonable time 
thereafter, but they have delayed filing the motion until the 
eve of the trial, which is set for May 15,1939. Their motion 
was filed May 3, 1939. If the motion is granted and the 
third parties defendant are brought in, it will necessarily 
delay the trial of this case until the October Term or some¬ 
time thereafter. If the motion had been timely filed, the 
trial would not have been delayed at all. 

2— In the points and authorities in support of the motion 
to bring in third parties defendant it is stated, “It is the 
opinion of the defendants that the accident was caused by 
the negligent operation of the taxicab in which the plain¬ 
tiff was a passenger * * * ”. The basis, if any, 

26 for that opinion is not shown. That there is any 
basis for that opinion is doubtful for the reason that 

in the case of Amelia Brown vs. Charles Hutman, General 
Taxicab Association, Inc., a corporation, Harry Lazaras 
and Independent Taxi Owners Association, Inc., a corpora¬ 
tion, Municipal Court Xo. A12-S29, which case involved the 
same collision, there was a verdict by a jury in the Munici¬ 
pal Court of the District of Columbia on October 26, 1937 
in favor of the defendants, Harry Lazaras and Independent 
Taxi Owners Association, Inc., a corporation, and against 
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the defendants, Charles Hutinan and General Taxicab As¬ 
sociation, Inc. The verdict and judgment in that case are 
res judicata as between the defendants, General Taxicab 
Association, Inc. and Charles Hutman on the one hand, 
and the third parties that they ask for leave to bring in now. 
The verdict and judgment in that case tends to show that 
the plaintiff in this case was justified in not joining as de¬ 
fendants in this case the owners and operators of the Dia¬ 
mond taxicab and that there is no liability on their part to 
either the plaintiff or the defendants in this case, as re¬ 
quired under Rule 14. 

Respectfully submitted, 

ALBERT E. CONRADIS 
ARTHUR J. HILLAND 
Attorneys for Plaintiff. 


17 Order Overruling Motion to Bring in Third 

Parties Defendant 

Filed Mav 24 1939 

« • # 

This action came on to be further heard at this term: 
And thereupon upon consideration thereof, it is, this 24th 
day of May 1939, adjudged as follows: 

That the motion filed herein by the defendants, General 
Taxicab Association, Inc., and Charles Hutman, for leave 
to make Independent Taxi Owners Association, a corpora¬ 
tion, Harry Lazaras and Frederick P. Peach parties defen¬ 
dant in this action be and the same is hereby overruled. 

JOSEPH W COX 

Justice 

Approved as to form: 

RALPH A. CUSICK, and 
MORRIS GEAVIRZ 
by RALPH A CUSICK 
Attorneys for defendants 
General Taxicab Association, Inc. 
and Charles Hutman. 

Notice of application for a special appeal noted in open 
court from the above action of the court. 
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28 Order Allowing Special Appeal 

Filed July 8 1939 

United States Court of Appeals for the 
District of Columbia 

April Term, 1939. 

Law No. 89,189. 

No. 3103 Original. 

General Taxicab Association, Inc., a Corporation, and 
Charles Hutman, Petitioners , 
vs. 

Henrietta C. O’Shea. 

On consideration of the petition for allowance of a special 
appeal from the order of the District Court of the United 
States for the District of Columbia entered therein on 
May 24, 1939, by Mr. Justice Joseph AY. Cox, 

It is ordered by the Court that the petition be, and it is 
hereby, granted and a special appeal allowed as prayed. 

Per Mr. Chief Justice GRONER, 

June 19, 1939. 

A true Copv, 

Test: JOSEPH AY. STEAAYART 
Clerk . of the United States Court of Appeals 
for the District of Columbia 

(Seal) 


Memorandum 

.July 8-1939. 

! 

Order extending time to file record in Appellate Court, 
to and including August 5, 1939, filed. 


211 Designation of Record 

1 Filed July 17 1939 

sir # 

Now come the defendants in the above entitled cause Gen¬ 
eral Taxicab Association, Inc., a corporation, and Charles 
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Hutman, by their attorney, and designate the parts of the 
record which they desire to have included in the transcript, 
said parts being 1 considered sufficient for the determina¬ 
tion of the question raised on special appeal, mainly: 

1. Declaration filed .July 21st, 1938. 

2. Pleas to declaration of defendants one and two, filed 
Julv 30th, 1938. 

3. Memo of appearance of Gewirz for defendants, filed 
January 10th, 1939. 

4. Motion of plaintiff to add party defendant, to amend 
complaint and for continuance, filed March 24th, 1939. 

5. Order granting motion to add party defendant, to 
amend complaint and for continuance, filed April 4th, 1939. 

G. Order granting motion to add party defendant Gen¬ 
eral Finance Company, Inc., filed April 4th, 1939. 

7. Amended complaint filed April 4th, 1939. 

8. Answer of defendant number three filed April 27th, 
1939. 

9. Motion of defendants to bring in third-party defen¬ 
dants, points and authorities and exhibits, filed May 4th, 
1939. 

10. Plaintiff’s points and authorities filed May 8th, 1939. 

11. Order overruling motion to bring in third-party de¬ 
fendants filed May 24th, 1939. 

12. Order, United States Court of Appeals for the Dis¬ 
trict of Columbia, granting Special Appeal, filed July 8th, 

1939. 

30 13. Order extending time to August 5th, 1939, to 

file record in Appellate Court, filed July 8th, 1939. 

14. This Designation of Record filed July 17th, 1939. 

RALPH A CUSICK 
Attorney for Defendants, General 
Taxicab Association, Inc., and 
Charles Hutman. 

The Above Designation of Record Received July 15, 1939 

ALBERT E. COXRADIS, ESQ. and 
ARTHUR J. HILLAXD, ESQ. 
Attorneys for Plaintiff 

By: ARTHUR J. HILLAXD 


24 


GENERAL TAXICAB ASSOCIATION, INC., ET AL. 


31 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia . ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
tile foregoing pages numbered from 1 to 30, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause Xo. 89189 at Law, wherein 
Henrietta C. O'Shea is Plaintiff and General Taxicab As¬ 
sociation, Inc., et al., are Defendants, as the same remains 
upon the files and of record in said Court. 

IX TESTIMOXY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of 'Wash¬ 
ington, in said District, this 27th day of July, 1939. 

C. E. STEWART, 

Clerk, 

By.... 

Assistant Clerk. 

; Endorsed on Cover: Xo. 7485 General Taxicab Associa¬ 
tion, Inc., &c. et al., Appellants, vs. Henrietta C. O’Shea. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Jul 29 1939 Joseph W. Stewart, Clerk 
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IN THE 


©nttetr States Court of gppeate 

FOR THE DISTRICT OF COLUMBIA. 


No. 7485. 


Special Calendar. 


General Taxicab Association, Inc., a Corporation, and 
Charles IIutman, Appellants , 


v. 

Henrietta C. O’Shea. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is a special appeal from an Order of the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia overruling a Motion To Bring in Third-Party 
Defendants, under Rule 14(a) of the Federal Rules of 
Civil Procedure (R. 21). The special appeal was al¬ 
lowed by Order of this Court (R. 22). 
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STATEMENT OF CASE. 

The case before the Court presents a question of 
third-party practice. The appellee, Henrietta C. 
O'Shea, was a passenger in a taxicab known as a 
Diamond Cab operated by Frederick P. Peach, which 
taxicab was in collision with another taxicab known 
as a General Cab. Henrietta O’Shea filed suit in the 
District Court of the United States for the District 
of Columbia, and named as sole defendants the alleged 
owner, Charles Hutman and General Taxicab Associa¬ 
tion, Inc. (R. 1, 2, 3, 4, 5, 6, 7, 8) and thereafter on 
April 4, 1939, filed an amended Complaint adding an 
additional defendant, General Finance Inc. as a co¬ 
owner (R. 12, 13-14). On May 4, 1939, the defendants 
in the original suit. General Taxicab Association, Inc. 
and Charles Hutman filed a motion under Rule 14 (a) 
of the New Rules of Civil Procedure to bring in as 
third-party defendants, Independent Taxi Owners As¬ 
sociation, Inc*., a corporation, Harry Lazarus and Fred¬ 
erick P. Peach (R. 15). The allegations of the third- 
party complaint were to the effect that the original 
defendants General Taxicab Association, Inc. and 
Charles Hutman were not negligent, but that the own¬ 
ers and operators of the Diamond cab, the defendants 
set forth in the third-party complaint, were negligent 
and that the injuries sustained by the plaintiff, if any, 
were caused by the negligence of the third-party defen¬ 
dants, and that judgment, if any, should be entered 
against said third party defendants (R. 22-23). The 
motion to bring in third-party defendants came on for 
hearing before the late Mr. Justice Cox, who asked 
counsel for the plaintiff if plaintiff desired to amend 
plaintiff’s complaint to include as defendants the own¬ 
ers and operators of the Diamond Cab, the tendered 
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third-party defendants, to which inquiry counsel for 
plaintiff replied plaintiff did not, and thereupon Jus¬ 
tice ('ox denied the motion, stating that unless counsel 
consented the motion could not be granted, and an 
order overruling the motion was signed (R. 21), to 
which notice of application for a special appeal was 
noted, and the case is now before the Court by reason 
of the allowance of a special appeal (R. 28). 

STATEMENT OF POINTS. 

1. The lower Court erred in overruling the Motion of 
defendants made under Rule 14(a) of the Federal 
Rules of Civil Procedure. 

2. The lower Court erred in holding that the plaintiff 
in an action can defeat the granting of a Motion To 
Bring in Third-Partv Defendants bv stating that he 
does not intend to amend his original Complaint. 

SUMMARY OF ARGUMENT. 

1. Rule 14(a) of the Federal Rules of Civil Proce¬ 
dure, its purpose and scope. 

2. The lower Court erred in overruling the Motion 
made under Rule 14(a) of the Federal Rules of Civil 
Procedure, as the filing of the Third-Party Complaint 
should have been allowed. 

3. The plaintiff in an action cannot defeat the grant¬ 
ing of a Motion To Bring in* Third-Party Defendants 
by stating that he does not intend to amend his orig¬ 
inal Complaint. 

ARGUMENT. 

I. 

Rule 14(a) of the Federal Rules of Civil Procedure, 
which relates to third-party practice, is as follows: 
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(a) When Defendant May Bring in Third 
Party. Before the service of his answer a defen¬ 
dant may move ex parte or, after the service of his 
answer, on notice to the plaintiff, for leave as a 
third-party plaintiff to serve a summons and com¬ 
plaint upon a person not a party to the action who 
is or may be liable to him or to the plaintiff for 
all or part of the plaintiff’s claim against him. 
If the motion is granted and the summons and 
complaint are served, the person so served, here¬ 
inafter called the third-party defendant, shall 
make his defenses as provided in Rule 12 and his 
counterclaims and cross-claims against the plain¬ 
tiff, the third-party plaintiff, or any other party 
as provided in Rule 13. The third-party defen¬ 
dant may assert any defenses which the third- 
party plaintiff has to the plaintiff’s claim. The 
third-party defendant is bound by the adjudication 
of the third-party plaintiff's liability to the plain¬ 
tiff, as well as of his own to the plaintiff or to the 
third-party plaintiff. The plaintiff may amend 
his pleadings to assert against the third-party de¬ 
fendant any claim which the plaintiff might have 
asserted against the third-party defendant had he 
been joined originally as a defendant. A third- 
party defendant may proceed under this rule 
against any person not a party to the action who 
is or may be liable to him or to the third-party 
plaintiff for all or part of the claim made in the 
action against the third-party defendant. 

The purpose of the above Rule, it will be seen, is to 
have before the Court all the parties involved in a 
cause or litigation. The Rule is two-fold as to whom 
the defendant may bring in as a third-party defendant, 
in that it provides that the defendant may move to 
bring in a person not a party to the action who is or 
may he liable to him or to the plaintiff for all or part 
of the plaintiff’s claim against him. In the Reported 
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Proceedings of the Institute of the American Bar As¬ 
sociation (Cleveland), page 250, discussing the Rule, 
Dean Clark said: 

“That is a very broad rule of citing the third 
parties, so that if under it two people collide in 
an automobile accident and injure a third party, 
and the third sues one of them, that defendant can 
ask for the citing in of the other party to the 
accident, and therefore see that all persons who 
may have shared in the blame, so to speak, are 
brought in.” 

A further discussion of Rule 14(a) in the Reported 
Proceedings of the Institute of the American Bar As¬ 
sociation (Washington), page 61, Dean Clark stated: 

“This rule is an extension of the rule found else¬ 
where. The usual provision is that the defendant 
may bring into the case someone answerable to 
him for the judgment. That was what our rule 
provided for originally. Various of the federal 
practitioners who had had experience with the 
wider admiralty rule urged that we expand the 
rule in the ordinary civil action to be comparable 
to the admiralty rule. This was done, and so we 
have provided that the defendant may ask for the 
bringing in not only of someone responsible to him, 
but also of someone responsible over to the plain- 


The Court erred in overruling the Motion made un¬ 
der Rule 14(a) of the Federal Rules of Civil Pro¬ 
cedure, as the allegations of the third-party complaint 
filed as an exhibit with the Motion (R. 18), set forth 
facts showing a collision in which two taxicabs were 
involved. The passenger in one cab sued the alleged 
owners of the other cab, but did not sue the owners 
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and operator of the cab in which she was a passenger. 
The defendants tiling the third-party complaint alleged 
that they were not responsible for the accident, but 
that the third-party defendants were; therefore, they 
should be brought into the case, so that the Court or 
jury may determine who is responsible for the acci¬ 
dent. It is not necessary that the third-party defen¬ 
dants be responsible to the original defendant, but un¬ 
der Rule 14(a), they may be brought in if they are re¬ 
sponsible either to the plaintiff or defendant. 

In a case involving third-party practice, which arose 
in this jurisdiction, Virginia E. Crim v. Lumbermens 
Mutual Casualty Company , 26 F. Supp. 715, the Court 
in the course of its opinion said as follows: 

“The Federal Rules permit a party to state his 
case as extensively as he wished. He is not con¬ 
fined to one theory if more than one will apply. 
Here the plaintiff may succeed by proof of either 
one of the counts.” 

The third-party complaint is confined to the theory 
that the third-party defendant Wendell “is # * * 
liable • • * to the plaintiff for all * * * of the plain¬ 
tiff's claim” against the defendant corporation. 

The very purpose of Federal Rule 14 is to avoid two 
actions which should be tried together. This saves 
time and expense. Here the third party complaint 
tenders to the plaintiff another defendant, who, it is 
alleged, is liable to her for all of the claim she is as¬ 
serting against the original defendant. 

This is permissible under the rule, and in that re¬ 
spect the federal procedure differs from that of the 
State codes. The latter require that the third-party 
defendant be liable wholly or in part to the defendant, 
either by by way of contribution, indemnity or other- 
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wise, for the claim made against him. The federal 
rule is patterned after Admiralty Rule 56, and extends 
the right to bring in a party who is or may be liable 
to the plaintiff. The rule permits the plaintiff to 
“amend his pleadings to assert against the third-party 
defendant any claim which the plaintiff might have 
asserted against the third-party defendant had he been 
joined originally as a defendant.” 

This provision furnishes a test by which it may be 
determined whether the third-party complaint shall be 
allowed. If the claim set out in the third-party com¬ 
plaint might have been asserted against the third- 
party defendant had he been joined or originally as a 
defendant, it follows that the defendant is entitled, as 
a third-party plaintiff, to bring in such third-party de¬ 
fendant. To determine whether such a joinder is per¬ 
missible requires a consideration of Federal Rules 18, 
19 and 20. 

Federal Rule 18 (a) makes a very liberal provision 
for the joinder of claim. The pertinent provisions of 
that rule read as follows: 

“The plaintiff in his complaint * * * may join 
either as independent or as alternate claims as 
many claims either legal or equitable or both as 
he may have against an opposing party. There 
may be a like joinder of claims when there are 
multiple parties if the requirements of Rules 19, 
20 and 22 are satisfied. * * 

Rule 19 (a) has no application to the problem here 
presented. Rule 20 (a) deals with “permissive join¬ 
der,” and so far as here material is as follows: 

<t * * *' All p Grs(ms niav be joined in one action 
as defendants if there is asserted against them 
jointly, severally, or in the alternative, any right 
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to relief in respect of or arising out of the same 
transaction, occurrence, or series of transactions 
or occurrences and if any question of law or fact 
common to all of them will arise in the action. * * * 
Judgment may be given for one or more of the 
plaintiffs according to their respective rights to 
relief, and against one or more defendants accord¬ 
ing to their respective liabilities.” 

A situation analagous to that involved in the case 
at bar is found in Harold Dranoff, et al. v. Bail way 
Express Agency , Inc., Department of Justice Bull. 33, 
P. 22. The case involved two suits. One suit was 
tiled by Harold Dranoff against Railway Express 
Agency as sole defendant. The plaintiffs in the other 
suit were Charles Dranoff and Rose Dranoff, husband 
and wife. The first named plaintiff was the driver of 
an automobile, which was in collision with the truck 
of the defendant. Railway Express Agency. Rose 
Dranoff was a passenger in the automobile. Charles 
Dranoff is her husband and owner of the automobile. 
The Express Agency, defendant, impleaded Harold 
Dranoff, one of the plaintiffs, and brought him into 
the case as additional defendant. The result is that 
the action was two-fold. One, an action by Harold 
Dranoff against the Express Agency; and the other, 
an action by the husband and wife, plaintiffs, against 
the Express Agency, and Harold Dranoff. The Court 
found against defendant, Railway Express Agency, 
and Harold Dranoff, additional defendant, on the 
theory that the driver of the truck was negligent and 
that the defendant, Harold Dranoff, was guilty of neg¬ 
ligence, which contributed to bring about the colli¬ 
sion and the consequent damages. 

In the case of Crum v. Appalachian Electric Power 
Company v. Wintely Coal Company , 27 F. Supp. 138, 
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wherein an employee of the Appalachian Electric 
Power Company was electrocuted, and suit was 
brought against said Company for recovery of dam¬ 
ages by reason of negligence, the defendant, Appala¬ 
chian Electric Power Company filed a Motion under 
Rule 14(a) To Bring In as a Third Party Defendant, 
Wmislv Coal Company; the allegations of the third- 
party complaint were to the effect that the defendant 
Power Company was not negligent, but that the neg¬ 
ligence of the Coal Company, the third party defen¬ 
dant, was the primary cause of the action, the Court 
held that the granting of the Motion To Bring in the 
Third Party Defendant was proper, and the facts 
therein set forth are not different than those in the 
case at bar. 

In the case of Louise Sat ink v. The Township of 
Holland, et ah. 28 F. Supp. 67, the plaintiff alleged that 
defendants, either jointly or severally, constructed and 
maintained a highway which traversed an existing 
railroad track, operated and maintained by the Lee 
Highway Valley Railroad Company. Plaintiff, a pas¬ 
senger in an automobile which crossed the rail, alleged 
that by virtue of the improper construction and main¬ 
tenance of the highway, she was thrown with great 
force and suffered injury. Defendants moved to bring 
in the Railroad Company as a third-party defendant. 
Defendant, County of Hunterdon, moved to bring in 
the owner and driver of the car in which plaintiff was 
riding at the time of the accident. These motions 
were made under Rule 14(a) of the Civil Procedure. 
The Court permitted the additional defendant to be 
brought in and, in the course of its opinion, the Court 
approved the doctrine as laid down in Crim v. Lumber¬ 
mens Mutual Casualty Company, 26 F. Supp. 715, and 
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held that it was analagous to that ease, and further 
stated: 


“The contention that Rule 14 (a) cannot alter 
the substantive law of a state disallowing contri¬ 
bution, indemnity or reimbursement as between 
joint tort feasors is not persuasive. We do not 
understand that the defendants propose to join 
these third parties on the ground that they should 
share the losses with, reimburse, or indemnify 
them in the event that the third-party plaintiffs 
are found liable to plaintiff. They do not ask 
that the third-party defendants pay the damages 
on condition that plaintiff recovers judgment 
against them, the defendants. On the contrary, 
defendants take the position it is they who are 
liable and not we, and if judgment is recovered it 
should go against them, the third-party defen¬ 
dants. ? ’ 


III. 


It has been shown by the preceding argument that 
the third-party complaint was in accordance with the 
provisions of Rule 14(a), and we now come to the dis¬ 
cussion as to whether or not it is within the province 
of the plaintiff to defeat the granting of the Motion To 
Bring in Third-Party Defendant by refusing to con¬ 
sent to amend his original pleading to include the 
tendered defendants. The text of Rule 14(a) does not 
disclose that the plaintiff has such a right. It is very 
specific in stating that after the third-party defen¬ 
dant has been brought in, the plaintiff may amend his 
complaint. A careful examination of the decisions to 
date shows that the only objections made to a third- 
party complaint have been that the allegations were 
not sufficient or that the Court did not have jurisdic¬ 
tion, most of the cases arising outside of the District 
of Columbia in Federal Courts where diversity of 
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citizenship was often raised. The question as to the 
rights of the plaintiff, while not reported in any de¬ 
cision, was discussed by Dean Clark at the "Washing¬ 
ton Institute on Federal Rules, and the discussion is 
in the Reported Proceedings of the Institute of the 
American Bar Association (Washington), page 62, 
and it is deemed advisable to quote the same for guid¬ 
ance in determining what was intended and how far 
the plaintiff could go under Rule 14(a). 

“This is a substantial step beyond what we have 
known before. Usually where joinder is per¬ 
mitted to cover a variety of claims it is left to 
the option of the plaintiff. Thus, notably in the 
case of joint tort-feasors, it has traditionally been 
that the plaintiff could select which ones he would 
sue. This rule is a rule applying after the plain¬ 
tiff has made his choice, saying that even though 
he has chosen to sue only a limited number, those 
whom he is suing may force the bringing in of the 
others. Notice that this does not go so far, in it¬ 
self, as to wipe out the old common law rule that 
there can be no contribution between joint tort¬ 
feasors, that if you are partly to blame for an ac¬ 
cident you can’t get the other fellow to share the 
blame. This merely says that all may be brought 
before the Court, but it does not deal with the 
question of ultimate liability or ultimate payment 
of the judgment. It does, however, make much 
easier the application of the rule of contribution 
wherever that has been established by statute. In 
fact it is being constantly more and more widely 
established. The whole idea of this proposed uni¬ 
form act of which I have spoken is to provide for 
such contribution among joint tort-feasors, and 
to furnish a machinery to enforce it readily. 

One of the questions asked me was why we pro¬ 
vided that the plaintiff may amend his pleading to 
assert against a third-party defendant any claim 
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which the plaintiff might have asserted against 
the third-party defendant had he been joined orig¬ 
inally as a defendant. It was held in New York, 
where the citing in may be only of someone liable 
to the defendant, that the plaintiff could not make 
claim against the new person. That is, it was 
really only a private fight between the first defen¬ 
dant and the newly-cited defendant. But we have 
tried to make it broader. Nevertheless it is still 
possible for the plaintiff to say, ‘Well, even 
though you brought him in, I am not going to have 
anything to do with him. I don’t want to make 
anv claim against him. You can make whatever 
claim you want, but I refuse to do so.’ That is 
still permissible, although the probability is that 
the plaintiff will say, ‘ Well, I want to get a com¬ 
plete judgment, and I will amend and make my 
claim against the new party that is brought in’.” 

CONCLUSION. 

It is urged in conclusion that the lower Court erred 
in overruling the motion to bring in third-party defen¬ 
dants under Buie 14(a) of the Federal Rules of Civil 
Procedure, as the rule contemplated just such a situa¬ 
tion as is involved in this case. The appellants in the 
third-party complaint say to those owning and op¬ 
erating the Diamond Cab, in effect: (1) You, not us, 
were negligent and your negligence caused the acci¬ 
dent; but (2) if we were negligent, you also were neg¬ 
ligent and any judgment should not be only against 
us, but should be against you too. The third-party 
complaint meets all the tests of the decisions of the 
Federal Courts reported to-date, and nowhere in Rule 
14(a) or in any decisions do we find that the plaintiff 
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must consent to the granting of a motion to bring in 
third-party defendants. It is earnestly submitted that 
the order of the lower Court should be reversed. 

Respectfully submitted, 

Ralph A. Cusick, 

Morris Gewirz, 

Investment Building, 
Washington, D. C., 
Attorneys for Appellants. 



IX THE 

WLnitth States Court of Appeals 

FOR THE DISTRICT OF!COLUMBIA 

X’o. 74S5. 

! 

Special Calendar. 

General Taxicab Association. Inc., a Corporation, and 
Charles Hetman. Appellant .*. 

v. 

Henrietta C. O'SHEA. 


BRIEF FOR APPE^j 


LEE. 


Albert ]e. Con radis. 
Heuri(jh Building-, 

and | 

Arthur jj. Hill and. 
Slioroljiani Building;, 
Attorneys for Appellee. 


i 

I 



Press of Byron S. Adams. Washington. D. C. 


i 

I 


j 

i 







INDEX. 


Page 


Summary of Argument . 1 

Argument. 2 

Conclusion. 12 


CASES CITED. 


Troshow v. B. Altman & Co., 250 X. Y. Supp. 599 

(1931). > . 

Greenhouse v. Rochester Taxicab Co., et al., 218 

X. Y. Supp. 167 (1926) . 

Crim v. Lumbermens Mutual Casualty Co., 26 F. 

Supp. 715 (March 3, 1939). 

Herr v. Barber, 2 Mackey (13 D. C.) 545 (1883).. 
Merryweather v. Xixan, 6 Term Reports 186, 101 
Eng. Rep. 1337 (1799) . 


a* 

O 

7 

6 

9 


9 









IX THE 


©tatteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 7485. 


Special Calendar. 


General Taxicab Association, Inc., a Corporation, and 
Charles Hutman, Appellants , 


v. 

Henrietta C. O’Shea. 


BRIEF FOR APPELLEE. 


SUMMARY OF ARGUMENT. 

1. The grant or denial of a motion to implead a third- 
party under Rule 14 of the Federal Rules of Civil Pro¬ 
cedure is within the discretion of the Court, and there¬ 
fore is not appealable. 

2. In this case no substantive rights of the Appellee 
have been infringed by denial of the motion to implead. 

3. But, substantive rights of the Appellee have been 
infringed by the action of the Appellants in originally 
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filing the motion to implead and in taking an appeal 
from its denial. 

4. In this case no substantive rights of the Appellants 
have been infringed by denial of the motion to implead. 

ARGUMENT. 

I. 

The grant or denial of a motion to implead a third- 
party under Rule 14 of the Federal Rules of Civil 
Procedure is within the discretion of the Court, and 
therefore is not appealable. 

On page 741 of Volume 1 of Moore’s Federal Prac- 
: tice the statement is made that “Whether a party to 
an action shall be allowed to implead an additional 
party rests in the discretion of the Court. This is in 
1 accord with the English, New York and Wisconsin 
practice. On the other hand Admiralty Rule 56 gives 
an absolute right of impleader where the petition is 
1 presented before or at the time of answering the libel, 

1 but makes the right discretionary where impleader is 
sought thereafter.” 

And on Page 749 of the same volume of Moore’s 
Federal Practice the following statements are made: 

1 “Where the defendant’s motion to implead a third- 
party is denied, the order would not be appealable, 
since Rule 14 places the grant or denial of such a 
motion in the discretion of the Court. Even if an 
abuse of discretion could conceivably be shown, still 
the order denying impleader would not be appealable, 
inasmuch as it does not finally dispose of any rights 
of the defendant. If the defendant’s motion to im- 
! plead a third-party was granted over the plaintiff’s 
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objection, the plaintiff could not appeal from such an 
order, since it is not a final order in any sense.” 

The grant or denial of a motion to implead a third 
party is certainly discretionary and not compulsory. 
The phraseology of Rule 14 shows that conclusively. 
The Rule provides that a defendant may move to im¬ 
plead ex parte before the service of his answer or on 
notice to the plaintiff after the service of his answer. 
But the court does not then arbitrarily grant the mo¬ 
tion. The phraseology of the Rule is—“If the motion 
is granted * * * ” It is not even compulsory for the 
defendant to implead a third party In the appropriate 
situation nor for the plaintiff to amend his pleading 
to assert a claim against the impleaded third party. 
The Rule provides that the defendant “may” move to 
implead a third-party, and the plaintiff “may” amend 
his complaint to assert a claim against a third-party. 

"What is the purpose underlying this discretionary 
power in the Court as well as in the plaintiff and the 
defendant ? Its purpose must be, and is, two-fold— 

1. To protect the substantive rights of the plaintiff. 

2. To protect the substanitve rights of the defen¬ 
dant. 

Let us examine the substantive rights of both the 
Appellee and the Appellants in this case and see where¬ 
in Rule 14 may be applied to protect those rights. 

II. 

In this case, no substantive rights of the Appellee 
have been infringed by denial of the motion to implead. 

The defendants have tendered a third-party to the 
plaintiff but the plaintiff has exercised her option not 
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to assort any claim against that third-party. That 
option is specifically provided for in Rule 14, which 
states that “The plaintiff may amend his pleadings 
* * * Moore’s Federal Practice discusses a situa¬ 
tion similar to the present case on Page 743 of Vol¬ 
ume 1 . where it says: “The Rule states that the plain¬ 
tiff may amend his pleadings to assert a claim against 
the impleaded party under certain circumstances; but 
it does not compel him to proceed against the im¬ 
pleaded party. It was not advisable to go as far as 
the Admiralty or Pennsylvania practices, because the 
substantive rights of parties would thus be enlarged 
in some jurisdictions, notably New York. Under the 
law of New York C. D. is not entitled to contribution 
against E. F., a joint tort-feasor, unless A. B. secures 
a joint judgment against C. D. and E. F., and C. D. 
has discharged more than his proportionate share 
thereof. * * * Federal Rule 14, has, accordingly, 
adopted a middle course. 0. D. can implead E. F. to 
show that he is solely, or jointly liable with C. D., to 
A. B. C. D. in effect conditionally tenders E. F. to 
A. B. and asks that A. B. amend his pleadings to claim 
against E. F., alternatively or jointly, as the case may 
be, but the plaintiff A. B. is left, as he now is in New 
York, to determine whether he shall proceed against 
both C. D. and E. F.” 

The plaintiff has said in effect: “I am aware of the 
existence of Frederick P. Peach, Harry Lazarus and 
Independent Taxicab Owners Association, but I do 
not wish to sue them. Therefore, how can you, the de¬ 
fendants, claim that I must sue those third-parties 
whether I want to or not, and that you are only trying 
to look out for my best interests in forcing me to do 
so! ^Whatever my motives may be in refusing to sue 
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those third-parties, I have a perfect right to refuse to 
do so under Rule 14, and you cannot force me to do 
otherwise by pleading that it is for my best interests.” 

The defendants admit that thev have been unable to 
find any decisions which hold that the plaintiff must 
accept the tender of the third-party defendants by the 
original defendants. The only citation offered is Dean 
Clark’s comments, reported on page 62 of the Re¬ 
ported Proceedings of the Institute of the American 
Bar Association in Washington (See Page 11 of Ap¬ 
pellants’ Brief). But Dean Clark’s entire underlying 
thought is that the law of contribution is a good one 
and should be extended and Rule 1'4 is a good way to 
extend it indirectly. And in addition, he states that 
it is still possible for the plaintiff to refuse to have 
anything to do with the impleaded party, thereby show¬ 
ing that he thinks of the Rule as a good one for the 
original defendant because it will facilitate contribu¬ 
tion. As for the recalcitrant plaintiff, Dean Clark 
says, oh well, it is probable that the plaintiff will de¬ 
cide it will be best for him to amend. But if the plain¬ 
tiff does ignore the impleaded third-party, the absurd¬ 
ity of the situation is aptly pointed out in the case of 
Troshow v. B. Altman & Co., 250 X. Y. Supp. 599 
(1931), where the Court, on page 600, says: “This lia¬ 
bility would, however, exist only if a joint judgment 
were obtained against the present and the prospective 
defendants, and this, in turn, could occur only if the 
plaintiff chose to sue both defendants and asked for 
judgment against both of them. The mere bringing 
in of an additional defendant does not entitle the plain¬ 
tiff to procure a judgment against it. To obtain such 
a judgment the plaintiff must serve upon the added 
party a summons and complaint in which that relief 
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is sought. I know of no theory upon which an unwill¬ 
ing plaintiff can be directed or compelled to demand 
judgment against a joint tort feasor or anyone else.” 

The defendants have cited the case of Crim v. Lum¬ 
bermens Mutual Casualty Company , 26 F. Supp. 715 
(1939), decided in our own District Court of the United 
States for the District of Columbia. On page 720 of 
his opinion, Justice Luhring says: “That question 
(contribution) is not involved here. The third party 
plaintiff is not seeking contribution or indemnity. By 
its third party complaint the defendant corporation 
simply tenders to the plaintiff a third party defendant, 
who, it is alleged, is liable for all of the claim asserted 
against it. If the plaintiff declines to amend the com¬ 
plaint and assert a claim for relief against the third 
party defendant, the Court is inclined to believe that 
judgment can not be awarded against the third party 
defendant, Wendell, in favor of the plaintiff. See 
«Jensen v. Bank Line, 2 Cir., 26 F. (2d) 173; Burns 
Bros. v. City of New York, D. C., 22 F. Supp. 55. How¬ 
ever, that question is not now presented.” 

III. 

Substantive rights of the Appellee have been in¬ 
fringed by the action of the Appellants in originally 
filing the motion to implead and in taking an appeal 
from its denial. 

This case was ready for trial in May of this year, 
when the defendants filed their motion under Rule 14. 
As the case now stands, the plaintiff’s rights have been 
prejudiced by the long delay. The dangerous possi¬ 
bilities inherent in such a situation are well set out in 
the case of Greenhouse v. Rochester Taxicab Co., et al., 
218 X. Y. Supp. 167 (1926). In that case, three plain- 
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tiffs brought separate actions against the Rochester 
Taxicab Company for injuries resulting from a colli¬ 
sion between the defendant’s taxicab, in which the 
plaintiffs were riding, and a street car of the New 
York State Railways, which struck it in the rear. The 
defendant taxicab company moved under the Civil 
Practice Act to have the street car company brought 
in as a party defendant in each action. The motion 
was granted, and both the plaintiff and the street car 
company separately appealed. In reversing the order 
granting the motion, the court said: “The Court may, 
in its discretion, bring in another joint tort-feasor as 
a party on motion of plaintiffs; or by their acquies¬ 
cence * * * ; but not to suit the purposes of the defen¬ 
dants * * * . If the defendants should set up as against 
the new party damages to the cab, we would have an 
issue in which plaintiffs had no interest, adding confu¬ 
sion and delay to the trial * * * . Already the plain¬ 
tiffs have been delayed in their remedy by the allow¬ 
ance of 20 days for these defendants to prepare and 
serve new pleadings on the new party, and of 20 days 
in which the latter may answer. If the plaintiffs de¬ 
sired a speedy determination of their actions, their 
rights have been prejudiced, and the ends of justice 
have not been appreciably served.” 

We have seen that no substantive rights of the Plain¬ 
tiff have been infringed by denial of the motion to im¬ 
plead, but on the contrary, substantive rights of the 
plaintiff have been infringed by the action of the orig¬ 
inal defendants in filing the motion and in taking an 
appeal from its denial. The only logical excuse the 
defendants have to offset their infringement of the 
plaintiffs’ substantive rights is that the impleading of 
third-party defendants was necessary to protect the 
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defendants’ substantive rights. In the Conclusion to 

their Brief, the defendants assert that in the third- 

party complaint they in effect say to the third parties: 

“(1) You, not us, were negligent and your negligence 

caused the accident; but (2) if we were negligent, you 

also were negligent and any judgment should not be 

only against us, but should be against you, too”. Let 

us analvze those contentions. 

* 

IV. 

Xo substantive rights of the Appellants have been 
infringed by denial of the motion to implead. 

Suppose, as the defendants contend, the third par¬ 
ties were negligent while the defendants were not. Is 
it necessary to implead the third parties in order to 
raise that defense? Is there any defense that the de¬ 
fendants could raise after impleading third parties 
that they cannot raise just as effectively in the absence 
of those third parties? They can raise the question 
of contributory negligence of the plaintiff, and if the 
jury agrees with them, the plaintiff loses the case. 
They can raise the question of negligence of the third- 
parties and their own freedom from negligence, and if 
the jury agrees with them that they are not negligent, 
the plaintiff loses the case. What substantive rights 
have the defendants lost bv denial of the motion to 
implead ? The plaintiff contends that the obvious an¬ 
swers to these questions dispose of the contention that 
it is necessary to implead third parties in order to 
direct attention to the fact that the third parties were 
negligent and that their negligence caused the accident 
to the plaintiff. 

In this connection, it might be wise to again refer to 
Moore's Federal Practice. In Volume 1, on Page 738, 
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is the following significant statement: “It is important 
at the outset to note that third-party practice, and par¬ 
ticularly the practice provided for in Rule 14, is pro¬ 
cedural. Rule 14 does not abridge, enlarge, nor modify 
the substantive rights of any litigant. It creates no 
substantive rights. Thus unless there is some sub¬ 
stantive basis for the third-party plaintiff’s claim he 
cannot utilize the procedure of Rule 14. The rule does 
not establish a right of reimbursement, indemnity, nor 
contribution; but where there is a basis for such right 
Rule 14 expedites the presentation, and in some cases 
accelerates the accrual, of such right.” 

The second argument in Appellants’ Conclusion that 
the third-party complaint in effect asserts that “if we 
were negligent, you also were negligent and any judg¬ 
ment should not be onlv against us, but should be 
against you too”, looks dangerously like an argument 
for contribution. But the right of contribution between 
joint tort-feasors is not a substantive right in the Dis¬ 
trict of Columbia. See Herr v. Barber , 2 Mackey (13 
D. C.) 545 (1883). Under the English doctrine estab¬ 
lished in Merryweather v. Nixan, 6 Term Reports 186, 
101 Eng. Rep. 1337 (1799), and adopted generally in 
this country, joint tort-feasors in pari delicto have no 
right to contribution. That rule has never been repu¬ 
diated in the District of Columbia. 

Defendants state that “The federal rule is patterned 
after Admiralty Rule 56” (See page 7 of Appellants’ 
Brief), and quote Dean Clark as saying that “Various 
of the federal practitioners who had had experience 
with the wider admiralty rule urged that we expand 
the rule in the ordinary civil action to be comparable 
to the admiralty rule.” But contribution is recognized 
in admiralty law. 
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There are several significant points of difference 
between Federal Rule 14 and Admiralty Rule 56. In 
the first place, it must be remembered that Rule 14 is 
intended to cover all jurisdictions, those allowing con¬ 
tribution as well as those not permitting it. There¬ 
fore, the Rule had to be broad enough and elastic 
enough to cover both situations. The Rule being 
merely procedural and not substantive, it cannot rec¬ 
ognize contribution in those jurisdictions in which con¬ 
tribution is not recognized. Admiralty Rule 56, on the 
other hand, is universal and so does not have to be 
elastic. As stated previously, the bringing in of third 
parties under Rule 14 is a matter of discretion with 
the Court and not of right, both before and after the 
answer is filed. In an address before the Seventh An¬ 
nual Judicial Conference of the Fourth Circuit, at 
Asheville, X. C., on June 11, 1937, Edward H. Ham¬ 
mond, a member of the Baltimore Bar and a member 
of the legal staff of the Advisory Committee, in speak¬ 
ing on “Some Changes in the Preliminary Draft of the 
Proposed Federal Rules of Civil Procedure” said: 
“The bringing in of third parties is still a matter of 
discretion wfith the court and not of right. Under the 
Admiralty Rule it is a matter of right.” ( Reported in 
23 A. B. A. Journal 629). Under Admiralty Rule 56 
it is a matter of right before the answer is filed and a 
matter of discretion afterwards. Also, the Admiralty 
Rule treats the impleaded party as an original party, 
while Federal Rule 14 does not. 

It is true, as Appellants state on page 6 of their Brief, 
that “the purpose of Federal Rule 14 is to avoid tw*o 
actions which should be tried together”, but Moore’s 
Federal Practice points out that the right of contri¬ 
bution is the thought behind that expressed purpose. 
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On page 740 of Volume 1 of that work, it is said: “The 
general purpose of Rule 14 is to avoid two actions 
which should be tried together to save the time and 
cost of a reduplication of evidence, to obtain consistent 
results from identical or similar evidence, and to do 
away with the serious handicap to a defendant of a 
time difference between a judgment against him, and 
a judgment in his favor against the third-party defen¬ 
dant. The Rule will probably be utilized chiefly in 
cases where the third party plaintiff has a claim over 
for indemnity or contribution, but its scope is not so 
restricted. ’ ’ 

The effect of a state law not recognizing contribu¬ 
tion on Federal Rule 14, and its analogous situation in 
the District of Columbia, is clearly set forth on Page 
775 of Volume 1 of Moore’s Federal Practice , where 
the authors of that treatise, in discussing the New 
York State practice, said: “But until the right of con¬ 
tribution is changed, federal courts sitting in New 
York should follow the New York law as outlined 
above. As a consequence, if X and Y, in pari delicto , 
negligently injure A and A sues only X, X has no 
substantive right against Y for the federal court to 
enforce, and hence the procedure outlined in Federal 
Rule 14 is not applicable. 33 

33. The reason for this conclusion, despite the 
broad language of Federal Rule 14 (a) authoriz¬ 
ing a defendant to implead a third party ‘who is or 
may be liable to him or to the plaintiff for all of 
part of the plaintiff’s claim against himis: 

(1) Although in the case put in the text l r is 
jointly and severally liable with X to A and 
might, therefore, technically come within the 
italicized language, that language is patterned 
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largely upon Admiralty Rule 56, and contribu¬ 
tion is recognized in admiralty. Further, the 
fifth sentence of Federal Rule 14 (a), which 
begins in line 21, states that ‘the plaintiff may 
amend his pleadings’ to claim against the third 
party defendant; but it does not compel him to 
do so, and hence does not compel him to take a 
joint judgment against one sought to be im¬ 
pleaded. As a consequence it would be futile to 
implead a third party, where the right to con¬ 
tribution depends upon a joint judgment in an 
action where plaintiff cannot be compelled to 
take a joint judgment. 

(2) The right of contribution is a substantive 
right which X does not enjoy, under the cir¬ 
cumstances stated in the text, in the Xew York 
State Courts.” 

CONCLUSION. 

In conclusion, it is urged— 

1. That the grant or denial of a motion to implead a 
third-party under Rule 14 of the Federal Rules of Civil 
Procedure is within the discretion of the Court, and 
therefore is not appealable. The District Court of the 
United States for the District of Columbia denied the 
original defendants’ motion. 

2. That no substantive rights of the Appellee have 
been infringed by denial of the motion to implead. 
The Appellee, under Rule 14, has the option of accept¬ 
ing the tender by the Appellants of a third-party de¬ 
fendant or not, as she sees fit, and cannot be forced 
to go contra to her own wishes in the matter. 
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3. That substantive rights of the Appellee have been 
infringed by the action of the Appellants in originally 
liling the motion to implead and in taking an appeal 
from its denial. 

4. That no substantive rights of the Appellants have 
been infringed by denial of the motion to implead. 

It is earnestly submitted that the District Court of 
the United States for the District of Columbia was 
well within both the letter and the spirit of the law in 
overruling the motion of the defendants below to im¬ 
plead a third-party and that its order should be sus¬ 
tained. 

Respectfully submitted, 

Albert E. Coxradis, 
Heurich Building, 
Washington, D. C., 

and 

Arthur J. Hilland, 
Shoreham Building, 
Washington, D. C., 
Attorneys for Appellee. 


